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advertised and a firm-fixed-price con-
tract (lump sum or unit price) is 
awarded to the responsible bidder 
whose bid, conforming with all the ma-
terial terms and conditions of the invi-
tation for bids, is lowest, price and 
other factors considered. When using 
this method the following shall apply: 

(1) The invitation for bids shall be 
publicly advertised at a sufficient time 
prior to the date set for opening of 
bids. The invitation shall comply with 
the requirements in § 1780.70(d). Bids 
shall be solicited from an adequate 
number of qualified sources; 

(2) All bids shall be opened publicly 
at the time and place stated in the in-
vitation for bids; 

(3) A firm-fixed-price contract award 
shall be made by written notice to that 
responsible bidder whose bid, con-
forming to the invitation for bids, is 
lowest. When specified in the bidding 
documents, factors such as discounts 
and transportation costs shall be con-
sidered in determining which bid is 
lowest; and 

(4) Any or all bids may be rejected by 
the owner when it is in its best inter-
est. 

(c) Competitive negotiation. In com-
petitive negotiations, proposals are re-
quested from a number of sources and 
the Request for Proposal is publicized. 
Negotiations are normally conducted 
with more than one of the sources sub-
mitting offers. Competitive negotia-
tion may be used if conditions are not 
appropriate for the use of formal adver-
tising and where discussions and bar-
gaining with a view to reaching agree-
ment on the technical quality, price, 
other terms of the proposed contract 
and specifications may be necessary. If 
competitive negotiation is used for a 
procurement, the following require-
ments shall apply: 

(1) Proposals shall be solicited from 
an adequate number of qualified 
sources to permit reasonable competi-
tion consistent with the nature and re-
quirements of the Procurement. The 
Request for Proposal shall be pub-
licized and reasonable requests by 
other sources to compete shall be hon-
ored to the maximum extent prac-
ticable; 

(2) The Request for Proposal shall 
identify all significant evaluation fac-
tors and their relative importance; 

(3) The owner shall provide mecha-
nisms for technical evaluation of the 
proposals received, determination of 
responsible offerors for the purpose of 
written or oral discussions, and selec-
tion for contract award; and 

(4) Award may be made to the respon-
sible offeror whose proposal will be 
most advantageous to the owner. Un-
successful offerors should be promptly 
notified. 

(d) Noncompetitive negotiation. Non-
competitive negotiation is procure-
ment through solicitation of a proposal 
from only one source, or after solicita-
tion of a number of sources, competi-
tion is determined inadequate. Non-
competitive negotiation may be used 
when the award of a contract is not 
feasible under small purchase or com-
petitive sealed bids. Circumstances 
under which a contract may be award-
ed by noncompetitive negotiations are 
limited to the following: 

(1) The item is available only from a 
single source; or 

(2) There exists a public exigency or 
emergency and the urgency for the re-
quirement will not permit a delay inci-
dent to competitive solicitation; or 

(3) After solicitation of a number of 
sources, competition is determined in-
adequate; or 

(4) No acceptable bids have been re-
ceived after formal advertising; or 

(5) The procurement is for profes-
sional services; or 

(6) The aggregate amount does not 
exceed $100,000. 

§ 1780.73 [Reserved] 

§ 1780.74 Contracts awarded prior to 
applications. 

Owners awarding construction or 
other procurement contracts prior to 
filing an application, must provide evi-
dence that is satisfactory to the Agen-
cy that the contract was entered into 
without intent to circumvent the re-
quirements of Agency regulations. 

(a) Modifications. The contract shall 
be modified to conform with the provi-
sions of this part. Where this is not 
possible, modifications will be made to 
the extent practicable and, as a min-
imum, the contract must comply with 
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all State and local laws and regula-
tions as well as statutory requirements 
and executive orders related to the 
Agency financing. When all construc-
tion is complete and it is impracticable 
to modify the contracts, the owner 
must provide the certification required 
by paragraph (c) of this section. 

(b) Consultant’s certification. Provide a 
certification by an engineer, licensed 
in the State where the facility is con-
structed, that any construction per-
formed complies fully with the plans 
and specifications. 

(c) Owner’s certification. Provide a 
certification by the owner that the 
contractor has complied with applica-
ble statutory and executive require-
ments related to Agency financing for 
construction already performed. 

§ 1780.75 Contract provisions. 
In addition to provisions required for 

a valid and legally binding contract, 
any recipient of Agency funds shall in-
clude the following contract provisions 
in all contracts. 

(a) Remedies. Contracts other than 
small purchases shall contain provi-
sions or conditions which will allow for 
administrative, contractual, or legal 
remedies in instances where contrac-
tors violate or breach contract terms, 
and provide for such sanctions and pen-
alties as may be appropriate. A real-
istic liquidated damage provision 
should be included in all contracts for 
construction. 

(b) Termination. All contracts exceed-
ing $10,000, shall contain suitable provi-
sions for termination by the owner in-
cluding the manner by which it will be 
effected and the basis for settlement. 
In addition, such contracts shall de-
scribe conditions under which the con-
tract may be terminated for default as 
well as conditions where the contract 
may be terminated because of cir-
cumstances beyond the control of the 
contractor. 

(c) Surety. In all contracts for con-
struction or facility improvements ex-
ceeding $100,000, the owner shall re-
quire bonds or cash deposit in escrow 
assuring performance and payment 
each in the amount of 100 percent of 
the contract cost. The surety will be in 
the form of performance bonds and 
payment bonds. For contracts of lesser 

amounts, the owner may require sur-
ety. When a surety is not provided, 
contractors will furnish evidence of 
payment in full for all materials, labor, 
and any other items procured under 
the contract. Form RD 1924–10, ‘‘Re-
lease by Claimants,’’ and Form RD 
1924–9, ‘‘Certificate of Contractor’s Re-
lease,’’ may be used for this purpose. 
Companies providing performance 
bonds and payment bonds must hold a 
certificate of authority as an accept-
able surety on Federal bonds as listed 
in Treasury Circular 570 as amended 
and the surety must be listed as having 
a license to do business in the State 
where the facility is located. 

(d) Equal employment opportunity. All 
contracts awarded in excess of $10,000 
by owners shall contain a provision re-
quiring compliance with Executive 
Order 11246 (3 CFR, 1966 Comp., p.339), 
entitled, ‘‘Equal Employment Oppor-
tunity,’’ as amended by Executive 
Order 11375 (3 CFR, 1968 Comp., p. 321), 
and as supplemented by Department of 
Labor regulations 41 CFR chapter 60. 

(e) Anti-kickback. All contracts for 
construction shall include a provision 
for compliance with the Copeland 
‘‘Anti-Kickback’’ Act (18 U.S.C. 874). 
This Act provides that each contractor 
shall be prohibited from inducing, by 
any means, any person employed in the 
construction, completion, or repair of 
public work, to give up any part of the 
compensation to which they are other-
wise entitled. The owner shall report 
suspected or reported violations to the 
Agency. 

(f) Records. All negotiated contracts 
(except those of $10,000 or less) awarded 
by owners shall include a provision to 
the effect that the owner, the Agency, 
the Comptroller General of the United 
States, or any of their duly authorized 
representatives, shall have access to 
any books, documents, papers, and 
records of the contractor which are di-
rectly pertinent to a specific Federal 
loan or grant program for the purpose 
of making audits, examinations, ex-
cerpts, and transcriptions. Owners 
shall require contractors to maintain 
all required records for 3 years after 
making final payment and all other 
pending matters are closed. 

(g) State energy conservation plan. 
Contracts shall incorporate mandatory 
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